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Introduction

The purpose of this guidance is to inform policy and practice development as

well as providing employees within the Crown Prosecution Service (CPS) with
good practice information in relation to managing transgender equality issues

in employment and service delivery.

It includes the legislative responsibilities under the Equality Act 2010 (EA10),
the Human Rights Act 1998 (HR98), the Data Fru’iectinn Act 1998 (DP98) and
Gender Recognition Act 2004 (GRA) - see séction 3 for more detail.

It covers issues relating to employment, prﬂsenuti_q_n_s and community
engagement. - '

In relation to employment, this gtli_f:lf nce is intended to support and
complement HR policy and prncedtﬂ‘es. Similarly, in respect of Prnsenutiuns
this guidance is complementary to préé’pcutinn policy and gui'ﬂqpce.
Terminology is not fixed — I';iqlweuer, a glnst'sq'r‘y. is prt:':_vided at the en_cl:| 0 the
document to assist understaﬁdir_}g of cnmmnr&ly; used phrases. You mayjfind it
useful to read this first if you areinot acquainted with the language relati nl_:i-tﬂ
trans issues (Page 22). l‘ ™ |
This docliment refélna to ‘transgender’ as an'umbrella phrase to describe all
those whose gender identity and/or gender expression is naticompletely
congruent with their birth sex.

However, inrelation to gender reassignment as defined by the Equality Act
we reflect the legal use of the term ‘transsexual’ to define apersop who is
'p‘r?pusing to undergo, undergoing,or has undergone gender reassignment.
Note that the term should only, ever P%.L‘,}EEd as an adjective, e.g. "a
transsexual person” ahd never @Isl. a nouf, el g. "a trapssexual”.
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Legislation
Equality Act 2010 (EA10)

Gender reassignment, as one of the 9 protected characteristics’, is a
characteristic that provides people with legal protection from direct
discrimination; indirect discrimination; harassment; discrimination based on
perception (e.g. a person is perceived to have reassigned gender);
victimisation and discrimination based on association (e.g. partner, parent,
sibling or friend of a transsexual person). 'y

The protected characteristic of gender -eassignment applies to a person who °
is proposing to undergo, is undergoing or has undergone a process to change
their gender role and presentation,(also referred to as transition). A person is
legally covered from the point of ‘proposal’ — the' person c:’gtn_ﬁtnp the process
and not lose legal protection.

This also means that to qualify for prutec'tiq_nl from 'direct and indirect
discrimination on grnunds’"c%f gender reassignment a transsexual person no
longer has to show that they are under medica| supervision.

The decision to live and dress p:ia‘lfma_nently as a person of the opposite sex is

datarmin_ef;l to Ea'faassigning gender.

Section 16 ‘of the Act prli?tects people qndergé;ﬁg gender rﬂhﬁssignment from
discrimination qpe to ahseqﬂe from work: It co ns that abs’EnFa from work
b@éﬁ'usa.of gendéﬂreassignment should be trea ed no less favourably than
absence because of sickness injury or any other reason. |

This allows employers to treat gender reassignmient absence fifferently from,
but ho less favourably than, sickness absence and can remove substantial
disadvantage that would otherwise be experienced by trans people.

Victimisation ioccurs when a'n.emplnyee is tre‘atéﬁ.lza-?s_:i‘avnurably because he
or she has rn*.a_t';:ika. a complaint under the Act. This does not require a
comparator. | | l |

The Public Sector Ec‘iu'ﬁ!ity Duty [thla'.GanersI Duty) came into force on the 5
April 2011. The General Dpty requires public bodies to consider the needs of
all individuals in their day to 'dlay m:ii'ln:-F in developing policy, in delivering
services, and in relation to their own employees.

The General Duty requires the CPS, as a public authority, to have ‘due
regard’ to the need to:

= Eliminate unlawful discrimination, harassment, victimisation and any other
conduct prohibited by the Act;

1 Age, disability, gender reassignment, marriage and civil partnership, pregnancy and

maternity, race, religion, sex and sexuality
4 Reviewed 2012/13
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= Advance equality of opportunity between persons who share a relevant*
protected characteristic and those who don’t share it; and

= Foster good relations between persons who share a relevant protected
characteristic and those who don't share it.

(* all except marriage and civil partnership)

The Equality Act 2010 (Specific Duties) Reguylations 2011 came into force 10"
September 2011. The specific duties ensure that public'bodies are
transparent about how they are complying with the public sector Equality
Duty. | |

This means that the CPS is accountable to the penple_é;‘aqd communities that
we serve. The specific duties reduire public badles to publish:

= information to demonstrate their compliance with the Equality Duty,
at least annually; and L
= equality objectives, at least every four years.

Data Protection Act (1998)

Under this législation, data relating to afindividual's gépder reassignment
(which includes a 'ﬂhénge of gender 'statu’a__:lalnd name) is'classed as ‘sensitive
informa in’rih-aﬂd therefote attracts a higher cle;grge of protection than usual,
especially when a Gend &r Recognition Certificate is held {EEE_ Gender
Recognition Act below). -

Human Fﬂ’ghtzia Act 1998

Article 8 Right to Privacy, quu::_Ie's'tﬁ? right for inl‘nrmatinn regarding change
of gender to remain prjvate and for transgender people and those associated
with the'ljn--‘_tq be treated lwi‘th respect and 'E'llbn'ty. Artir:'.ia--_S is an absolute right
not to be sd!ﬁjected to deﬁ'rraﬂing tre';g.tlm ent. Lh’-i ked to this in respect of
defendants, we need to ensure that theright to a fair trial (article 6) and self

expression (article 10) are alsolupheld.
Gender Recngnitiﬁrl Act 2004

This legislation provided for th1e Gender Recognition Certificate (GRC), the
opportunity for a person who'has transitioned to acquire a new “birth"
certificate for their new gender Ftﬂths (for those whose birth was registered in
the UK). '

It is not possible to hold a GRC until two years “post transition” and even then
valid reasons exist for some transgender people not to apply for legal
recognition in their affirmed gender. They may be married or in a civil

5 Reviewed 2012/13
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partnership, for example, and not intending to divorce/annul/dissolve (as
currently required by the law?®).

It is good practice and in keeping with the letter of the law to regard all those
who have transitioned gender role as if a GRC is held, from the point of
social (or presenting) change onwards.

The Act also created a criminal offence of unauthorised disclosure in Section
22 of the Act.

The CPS is the prosecuting authority respnnmb!e for progressing prosecutions
of this offence.

Essentially it is an offence for a person to disclose mﬁl:irmatinn acquired in an
official capacity about the gender history of the holder of 4 GRC to a third
party without the transgender person's consent, as this is priotected
information”.

‘Official capacity' includes someone who has cqmr&d this information as a
civil servant, police officer, em ployer or prospective, Empiﬂyer

The offence is punishable with !a fine up to £5000.

There are only limited exceptmns m.’here it is not an offence to disclose
prﬂtected Information rél ating to a person mleuthng

= if the mfurrnatlnn does not enable that person to be identifi

=i that persun lias agreed to the dusclnsure of theinf nTIEltIDI!I

= if the disc fusuré Is in accordance with an order of a court or tribunal,

= jf the dlsqlusure iS fﬂl’ tha purpose of msfitutl ng, or otherwise for the
purposes nf rucee T gs before a court or t[:bunal

= |f the dlsclnsure is for the purpose of preventing or investigating crime,

if the disclosure is made far the purposes of the suctal security system
ora p?nsmn scheme.

The CPS should take all possible steps/to prevent unnecessary
disclosure of protected information.

Criminal Justice Act 2003 (Section 146)

This Act was extended to include transphobic hate crime from 3 December
2012. The provision requires a Court to treat evidence that the offence
involved a demonstration of transgender identity hostility or was motivated by
such hostility as an aggravating feature which must result in an increase in
sentence. At the same time, the law was amended to impose a mandatory life
sentence starting point of 30 years for transphobic murder in line with other
forms of hostility-based murder.

¢ Revoking this requirement is part of the Government Equal Civil Marriage Proposals 2012
6 Reviewed 2012/13
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Transgender Equality in the CPS Employment, Prosecution
and Community Engagement Practices

The general duty of the CPS under the Equality Act 2010 covers eliminating
discrimination, promoting equality and fostering good relations but it is also an
anticipatory duty in that we should develop our policies and practice in
anticipation of existing or future transgender employees or service users.

Employment

It is unlawful and unacceptable to discriminate a!gainst someone at work or to
treat them differently because they are lrér'ié_gandEr, perceived to be
transgender or associated with sunﬂiﬁﬁné who is transgender. The CPS
considers transphobic language ?Lr héhaviﬂq[s to also be unacceptable in the
workplace, even if the behaviour: [-langu age Is not targeted at a specific
person. The grievance and disciplinary, procedures would apply in these
circumstances. '

For people diagnosed as lliav-ipg ‘Gender Dysppuﬂa‘, this condition has a
substantial and long term adv;girse impact on d’a& to/day 'activities and as such
they may be protected under the It:li;sability discrimination prqvisions of the
Equality Act _ah:lnltlg.side the provisions relating to ge der reassignment.

It is essential to treat people fairly anc{ uj:ihu!d-the CPS Dignity at Work policy,
wherein employees are entitled:

= Tobe L‘B ted with_dignity. respect and cuLIriesy; -

= Toa wurlﬂ:ﬂace free from bullying, harassment or, victimisation;
= Tolexperience no form of discrimination; and

= To be valued for theinskills and abilities

Confidentiality is a primary iséué-uf concern for many transgender employees
or applicants.

For any indiviﬂlial CPS ani‘p!qyaa, it would be a disciplinary matter and
potentially a criminal matter'tlf-cnnfidehtiality is breached on an
applicant or colleague’s previous gender '

Records and confidentiality

All documentation revealing an individual's previous gender status must be
specially protected. Il

Any records of an individual which may disclose a previous gender status
must not be contained openly within a personnel file, physical or electronic.
Managers should ensure employees password protect electronic personnel
files and maintain security for paper documents (e.g. sealed envelopes,
locked files).

7 4 Reviewed 2012/13
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Some records may need to make reference to birth sex such as pensions,
insurance, security vetting, qualification certificates and any medical records.
Access to this information must be restricted to only those who have consent.
This group should be limited to, for example, the relevant and appropriate HR
payroll and information management employees, pensions' employees and
Occupational Health.

In many instances, particularly where an individual has a gender recognition
certificate, a new employer will not generally need to be aware of the birth sex
except in the exceptional circumstances previously mentioned.

Recruitment

Any application for work may be made in the 'assuméd.‘_g?nder of the
applicant. There is no requiremeht for them to disclose tetails of this to a
recruitment panel or line manager. i |

= Where a job offer ils made, all applicants should be made aware at this
point that there is a separate process on Disclosure and Barring
Service (DBS) checks for transgender a%p{icant's, so that they'do not
have to reveal a previcu.ls halme to the C {;‘1 e |

= If anjApplicart fails a DBS ¢heck|and it is advised that previous names
would not be disclosed by DRBS: this information must be treated with
the hiﬁhast degree of confidentiality.

(1= Where higher security clearance at' National Security Vettﬂﬁ'g, level
| '{Séq#[ity Check — “SC’ and Developed Vetting - *DV") is undertaken,

veti -d’-fg:_*rms ‘e completed online and nobody within the CRS will
have sight of these forms at application for the higher t:léﬁrance. Once
the clearance s complete, the report will be;sent to a named member
of the Departmental Secyrity Unit (DSU) to bé reviewed by the
Departmental Seciity Offiter or hér.deputy nn!'yl-. The report will remain
withinthe DSU, being locked i a safe wittiin a secure room.

= |n the case of identity checks in an Area, wherein the applicant
produces ID in their previous identity with a name change deed, this
information must be treated a@s highly confidential. The National
Resourcing Centre can be cohtacted for advice on the ID check

process.

= (Certificates may have b?en' Issued in a previous identity and should
therefore be treated as confidential. When qualification certificates
(including legal practice certificates) must be produced for recruitment
or other purposes, these can be sent directly to a single contact in the
National Resourcing Centre.

= References from previous employers may also reveal a previous
gender. References can also be sent to a single contact within the
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National Resourcing Centre, and any details revealing a previous
gender must be kept confidential.

Pay and Pensions

An employee or applicant holding a GRC is not obliged to disclose their
previous gender status to the CPS.

However, it is advisable for them to liaise with the Departmental Security
Officer to ensure mandatory security requirerﬂ)ﬁijté are implemented, and
liaise with National Pay and Benefits Centré to ¢ nsure NIC contributions are
at the correct rate. Again, this must not I:ié-éiﬁaréﬂ]beynnd the identified
relevant and appropriate employees | -

Employees are obliged under the Gender Recognition Actito notify HMRC
when they receive their GRC. For those with birthdates between 29/1/1947
and 5/12/1953 their legal sex deterrniﬁ&s whether they pay employee’s NIC or
not and if and when su¢h deductions should stop. Therefore HMRC need to
know their legal gender stat s and the date, on which they received gender
recognition, if obtained, because that date dé{atrrninaﬁ:the change in the State
Pension Age of the individual: | | |

Transition at work,

Once an employee has raised the intention to change gender role, he or she
is protected from discdh'l_inatinn by the Equlali__ty Act 2010 At this stage
the person should be referred, to by their new name (if relevant)'and in

accordance with thejr new gender role.

ltis an impﬂrtar'lut_ felspnﬁs'ibillty for managers to 'repugnise and r'riénage
potential issues raised during the trans'tion process of an employee.

An em ﬁli’:'pyee is entitled tolexpect that their employer will know what to do to
ensure they TE treated witl."r|:Ii55|r1it35r at work duringthis process.

*  Transition 'ﬁa‘n be difficult for an existing employee, who starts coming
to work with a;different gender status :-qhi:l presentation. It is essential
that colleagues of the trans jender person are prepared for the change
(knowing how to gddress the person and being able to handle callers
and visitors who may have known the person in their previous gender
role). This must be done sensitively and in conjunction with the
employee with consideration for their privacy.

= When someone is going through the transition process, this may raise
issues for their colleagues, some of whom may not be aware of what is
happening or, if they are aware, may have questions that they do not
feel are appropriate to ask their colleague directly. Line management
should provide information about what is happening, working closely
with the transgender person or their representative to ensure that they
are comfortable with what is shared.

g Reviewed 2012/13
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= |t may be possible to arrange for briefing sessions to provide
employees with useful information and answer questions delivered by
the CPS LGBT employees support network, HR advisors, specialist
Equality & Diversity employees or external transgender consultants.

= Employees must be allowed to use the toilets and facilities for their
affirmed gender; they should not be directed to the accessible toilets in
response to their change of gender role and. any staff objections to
sharing these facilities on the basis of .mg_e"m bloyee's transgender
identity would be deemed as discrir_nina{ury behavijour.,

The pre-transition period

It is vital to discuss with the employee how they would prefer to handle the
transition and allow them to proceed at their own pace.

The transition period at'work should be negotiated and agreed with the
employee who is transitidﬁing. This must be’tjpne sensitively and with respect
for confidentiality. It would ndt be appropriate, for e ample, to make an
announcement about the geﬁdér're]assignment ofér'l fndi".’id ual.

This period Willlféquire sensitive nd cateful handling, lnvolving
Areasti}f{[jsic:‘ns (Are_a{HQ Business Managers & HR Adbiéfnrs) working

closely with HIR through‘a designated contact person coordjhating a change of

records. | _

p’reﬁapﬁt}qn for thetransition, the em piuy'eﬁ_f should be encouraged to work

Ir

.'i_‘;ith line management and HR advisor to prep e a flexible ‘Memorandum of
Understanding*|tt .
accommodate the g:t}g':mge of role:"

Ithat wi'ﬁ;fennqmpas_s all the actiops necessary to

= |dentifying a named mnﬁdgpﬁal cnlriti;l_ for the employee. This would
nnrmﬁll_y be the line managet and Area/HQHR Business Partner who
will be-”a;ll?l_e to support ftheLem plnyTe throughout the transition process.

Wik, (il |

= Gaining consent for essential infnrmaﬁ;qn to be shared with key
individuals in HR,; payroll, line management etc

* |dentifying what support may be needed and when. The named contact
will set up an initial me’-e_f;_ing-’wfth the individual to discuss what support
is needed and the most appropriate ways for this to be provided.

= The potential timescale for different stages of the-transitiﬂn

= Advising on pay and leave for any absences during the transition. The
employee should be given the associated policies and procedures

2 GIRES 2011 - Legal Protection and Good Practice for Gender Variant, Transgender
and Transsexual People in the Workplace (page 7)
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relating to transition at work (e.g. managing attendance) and the
named contact should be briefed on how to effectively support the
transitioning employee.

» How and when the employee wants to inform others who need to know

» Discussing support and information needed for themselves and others.
Additional support may be provided through LGBT Employees
Network, a:gender, Departmental Trade Uniun Equality Officers,
specialist Equality & Diversity employees, the' provider of employee
assistance/listening service or any nthér erson with whom they are
comfortable to talk about their deéision.

» |mplementing any support grjel-ed for buth the Ir]dzwdua! and others
who need it. It may be paéghle for brigfing sessions;to be provided to
colleagues by the CPS LGBT staff support network, HR advisors,
EDCE Managers or external transgender consultants to provide
employees with useful information and ans\vqer questiunsl

= Agreeing the date from which the mdwndual |l start work in IhEII"
affirmed gender and hﬁvd this will be sharerp with colleagues — inclu ding
the use of appropriate toilets &nd changing 'qu:lhtles l

- Cdnsidermg whether an altaI'natwa working arrangément would be
preferred, such'as moving oﬁuce‘

= Clarifying how HR and other Elddltiéilli suypport'will be pr %)tded to the
mdi‘vldual and other employees in a sensitive way

= |n preparation for 1ha date when the individual starts w;::rk in their
| afﬁrrnecl genqar HR Fd the Area!HQ Business Manager will need to
nsure that all ca tact datalls anr!:l persnnal ramrds held centrally and
qa[ Y, mclud:n |Id|ng asses, Rave been changed to reflect the
emp[o}ree s new name and ¢ Jender.

Confidentiality is of paramount importance, as Is ensuring that the employee
is comfortable with, and in control nf wha{ iS h,appenlng at work.

Living in the affirmed gander

Once a person has transitioned they may not regard themselves as
transgender, identifying only in their affirmed gender as a man or woman
(although some people do not feel comfortable in either group and may live
androgynously or in a non-gendered role).

It should be recognised that for some employees, in particularly lawyers
whose livelihood is often dependent on their established name, there may be
an added dimension for transition and that they may spend time in both
gender roles, depending on their circumstances for some time — their gender
presentation as assumed at birth whilst at work and their affirmed gender role
and presentation when at home.

11 Reviewed 2012/13
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Many people choose to live in their affirmed gender without surgery.

For people who want to be considered for gender reassignment surgery or
want to be recognised under the Gender Recognition Act, they will need to
live continuously in the new gender role for 12 months or more. If they wish to
obtain a gender recognition certificate under the Gender Recognition Act, they
have to demonstrate they have lived in the affrmed gender for at least two
years.

Medical treatment for gender reassignment
Surgery

Not all fransgender people undergo surgery, bithar as a chauaa or because it
is not advised on medical or other grounds.

Most trans men do undergo chest racnnatruatmn and this may ba done
before, or around the time of transition.

Some people may take only tha hormone traatmant I}nawavar this does not
mean they do not assume thalr r]aw gender role land presentation.

Most aurgartés related to gender raaaalgnmant can amly be undertaken ina

small number of Iauahana and are rnajar rpag nng long parmda of absence

and/or convalescence Other surgery may reqiire less absence time e.g.

breast augmantatlanfraaanatructlan or vocal surgery, but still has a significant

mpac an the duties a paraan may be able to und'arl:aka when returning to
ork e.g. lifting ar?irwmg

Hormone traa*'tl'nant

Harmt!:rla medication to feminise or masculinise appearance Is an essential
medication for many tranagandar paapla It takaa an average of about three
months bafara any appraaiﬂbia changaa begin to be noticed; body fat levels
change as well as skin texture and faalal hair.

There may be rnany side effects as a result of undertaking, changing or
coming off hormone t’rea\tmant It Is |mpartaht to be aware of these and to take
them into account when 'effectively' managing the transition process in the
workplace.

Advice can be sought from the inﬁlvidual concerned and others supporting the
transition process. Confidentialinformation, support and signposting to
specialist services can be provided by the CPS LGBT Network, the Civil
Service network a:gender and GIRES quidance.

y Reviewed 2012/13
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Absences for medical treatment for gender reassignment

It is essential that absences are managed confidentially, sensitively,
appropriately and in accordance with the departmental policies on Managing
Attendance and Special Leave. Under the Equality Act 2010, employees who
are absent due to gender reassignment must not be treated |less favourably
than if their absence was due to sickness or injury.

Managers should take into account strict requnre‘rnents that clinicians may
impose on individuals undergoing gender realsmgnment and the distances
that employees may need to travel for appdintments when managing
absences for assessments, treatment aﬁdf?r surgeries.

g Management action under the Managmg Attendance policy (e.g. the
issuing of an Attendanc Ii'nprnvemant Notice) should not normally be
taken in respect of reasonable gender reassignment-related absences,
e.g. absence due to recuperation or sickness caused b]} treatment or
surgery for gender reassignment.

= Disability leave pn[iﬁie§ are not appmpnjte for gender reassngément
surgery, but can be used asa basis for t eétrhg absenne apprnpriatety
if .g. an individual suffers dEpressmn due to surgery failing or gulnb
badly.

. Adwca must be sought from tha HR Advisor, HR Euslness Partner
and/or uthers supﬁamrtmg the individual.

. GE_D 2010/11 Resea ch Findings ‘Barriers tu.empluyers in developing
lesbian, gay, bisexual and transgender-friendly workpiaces'.

Mbnitnrlng infur:ﬁ;iti_on (Emplhymant}

Public authurltles are reqmred to publish rele qpt mfo gtinn about
empluyees and service users who are. pmtec en;l by th gender reassignment
characteristic. §|v|l Service policy is NOT tn collect ender identity information
on individuals (i.e!\data on numpars of rqlnsgender people).

The main purpose of this infnrmatlhn is to demonstrate our compliance with
the General and Specific Duties of the Equality Act, and to help us identify
and tackle any areas for pu{antlal dlsdnrnlnatmn

Due to the sensitivity around recording this information and concerns about
vulnerability, it is recommended by the Government Equalities Office (GEQ)
that authorities undertake preparatory work to explore and address attitudes
towards transgender issues in the workplace. This is reinforced by the CPS
Dignity at Work framework and People Survey. GIRES has published
guidance on monitoring attitudes towards gender nonconforming people and
also on monitoring prevalence.

13 Reviewed 2012/13
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» Questions formulated by CPS HQ to gather monitoring information
about the experience of transgender employees should be sensitive to
the range of experiences of gender variance and focussed on areas of
potential discrimination e.g. monitoring complaints and grievances.
Equality & Human Rights Commission guidance has been published
“Collecting Information on Gender |dentity”.

= Employees should be absolutely and reliably reassured that any
information gathered is confidential and secure. This may be achieved
by consultation groups and focus greupe in particular online
engagement under pseudonyms can be ef[eetwe in gathering
‘anonymous’ feedback on policy end preetieee support and guidance
from the CPS LGBT Employees Network and the Clwl Service
a:gender network is vital.

14 Reviewed 2012/13
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Working with Transgender Communities

‘We will engage with communities so that we are aware of
their concerns when we make decisions’

Core Quality Standard 12

This Core Quality Standard is also underpinned by our public sector equality
duty. The CPS Equality & Diversity Objentiuaa.lz_‘[}ﬁ 15 considers gender
reassignment issues alongside the other pmt__ﬁd&d chargcteristics.

Engaging communities and external ]staltahnldé'rs

Sometimes umbrella lesbian, gay,lpiﬁaxual and'transgalrgdar (LGBT)
organisations have been included as representing the issues,faced by all of
these communities. The CPS needs tq;:ciﬁntinue to check thaL{_h?se groups
include transgender pen;?ia In their repr‘esaptaliaﬁ and understand trans
equality issues, or look forigroups that do, and include them in our:
engagement activities. In particular this is in'ib::irtant i’dj‘ our national
Community Accountability Forum a*nd other national stakeholder angag'e['nent
groups, and Local Scrutiny and Involvement Pané'l's‘_.

Ideally we need to'consider transgéqder specific engagement where available
and apbrﬁprlﬁt&, for example ensuring involvement in developing -
understanding of handlihg transphobic hate crime cases.

Area Eﬂjq;ali;y, DivEmiﬂ & Cﬂ_rﬁ unity Engagement Managers will have local
contacts witﬁ- organisations who work with trans com muniﬁ'?'s- GIRES also
ptﬁblish es a directory of {I"ie;grquﬁs that offer support to tranégpqder people.

Beﬂﬁﬁt_s of working with trans communities

The CPS provides a public service which needsito hel.-a'ccassible and effective
for all communities. N

Sometimes the waU that the service is traditionally provided has meant that
some groups have either been exél_u::led or the service has not been
appropriate to their nee‘dl';?.

There are benefits from eng’agemﬂrli_t'mr both the trans communities and the
CPS. :

For trans communities, their understanding of the CPS as both an employer
and a prosecution authority will be increased and confidence and willingness
to support the prosecution process is likely to be enhanced.

For the CPS, knowledge about transgender issues will be raised thereby
enabling us to effectively meet our duties under the Equality Act and enhance
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our capacity to handle prosecution cases affecting trans communities
effectively.

= Qur policies and practices can be improved by taking on board the
views of communities. We value the clear benefits in engaging with
communities and see these actions as part of fulfilling our equality duty.

= Communities who feel excluded from the CPS will have low confidence
in the CJS; they are most likely to feel di elj;ranchiaed and not feel the
sense of justice that included com rnunsti ay feel. This is one of the
reasons behind low reporting of trané'.phuFic hate crime.

= |t is essential that we engage, ith trans com FI'ILIﬂIt!EE and groups to
learn from their expenences IS will enable uur prosecution and
employment practice to bé a[ppmpnaté sensitive and effective.

* Community engagement will improve both the experience and
perception of fairness and the appropriateness of services provided.

16 Reviewed 2012/13
Equality and Diversity Unit



CPS Transgender Equality Management Guidance

How the Prosecution Process May Affect Transgender People

The CPS, as part of the wider CJS, has a responsibility to ensure fair and
appropriate treatment of transgender people. This is not only in line with our
corporate commitments as expressed in the Core Quality Standards but also
supports our commitments to ensure due regard to our obligations arising
from the Equality Act 2010.

The public sector equality duty of the Equality ﬁct ?xpects the CPS and the
wider CJS to not only eliminate discrimination but to'also promote equality
and foster good relations. |

In ensuring fair treatment for trans cumrnu nities, we have to guard against
and challenge some of the assurrlptruns anq sterentypes cnmmﬂnly
associated with transgender pedple.

Monitoring Trans equality for crimes,|victims and defendants

We have to ensure that along with other CJ$ EIQEHEIES{ particularly the police,
that we can identify and moriitor trans equality issues for, victims and
defendants. |

Accurate dqta vﬂlf enable the CPS to |dErilllf}’ if there is any disproportionality
in relatigh tn transgénder victims and defendants and take'action to address
any u:iantfﬁad issues.

We hqva to enerfg tpat we clap identify and nionitor transphobic I]ate Cfln‘le
fﬁmd take thq- appropriate steps to ensure that our case rnanagemen

fnrmatmn is accuratelin order to provide the best possible suppnrt to victims
'ancl witnesses.'| |

Deahng with gender re: F.sngnment |ssuas | pmsecut}nns is stlll quite
uncummuq but we are determmepl that ;:m:»awai tors experiences should be
shared in orgder to ensure defendantg, victims and withesses do not have a
negative expariarce of the OPS in reiatmn to the handling of their gender
identity.

Any prosecutor who deqls with a case involving a transgender person should
highlight this to the Strategy & Pulnuy Directorate and EDU, who have an
interest in identifying the ways in wk h:h the courts are dealing with cases
involving transgender victims' ﬂm:i Witnesses and improving our ability to deal
with issues effectively.
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Transgender victims and witnesses

Transgender people can be victims of crime in much the same way as any
other people, including being a victim of hate crime, sexual or domestic
violence.

If the crime wholly or partly relates to the victim being transgender (or being
perceived to be transgender) — this is a transphobic hate crime.

Assumptions on the ‘credibility’ of a witneSs based solely on their
gender identity or transgender status are tzliét.:rimin.'ita:»r'},r and must be
avoided.

Considerations

The possibility of disclosure of pré'*uiéus_ gender history might ;i[eter some trans
people from reporting crimes and supporting the prusecutinn rocess.

» Staff should ensure that victims ancj witr esses’  fransgender identity is
only shared if necessary with criminal justice pahners and with their
consent.

= Jtis gnud prlactlce to anaur?that w en attendmg court the witness is
treated according to their affitmed génder role e.g.|in terms of address,
access to appropriate toilet faml[t:es persunal seamh?s by officers of
the same gender.

. if a \A{l’[ﬂEES including PﬂlICE officers, has transutinned since the alleged
crime took place, itis poéstble that the defendant wlII not recognise the
witness. In such mmur‘ns[ances the CPS'must have sensitive
discussions with the w]tness ind an agreement should ba reached with
the defence lebzﬂ team, murl st ff and the judge or magistrates
ragardlng how this is handled

= Transgenhder victims Hlllﬂfﬂl' wunesses may aisn be eligible for special
measures under Section |46 of the Youth Justice and Criminal Evidence
Act, when the‘y are vulnerable (for example under 18 or disabled) or
intimidated. This can be in relahnn to the nature of the offence, for
example hate crlme it may he in relation to the nature of their evidence
or in relation to thelr safety for the fear of being 'outed’ to the defendant
or wider community.

= There are limited occasions where it may be necessary to mention that
the victim or witness is transgender, even if they are in receipt of a
GRC. However, the established practice of the court is that where
disclosure of birth sex is not essential it should be omitted — therefore it
should be possible to accept the person’s presenting gender
expression for nearly all court purposes.
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Steps the CPS can take to avoid all unnecessary reference to gender
history

= checking that all relevant papers regarding prosecutions involving
transgender victims, witnesses or defendants make reference to the
correct presented gender status

= ensuring that prosecuting counsel understﬁmd their responsibilities
under the Gender Recognition Act when acti Pg on behalf of the CPS

= considering the powers of the cnur_t._tt': grant anonymity about the
gender identity of a victim or witness and make reporting restrictions:
effectively barring the media f qm.pl.'lt;_!ishing information about the
victim or witness. Repurﬁngtistri-:tiuns can be applied for under
special measures and in _¢eﬂain circumstances, a witness anonymity
order can be granted under ﬁ-!n_a Coroners and Justice Act (2009) (See
also contempt of court and reparting restrictions under Legal
Guidance). It should be noted th&t-r_atpurting restrictions un*dE*r special
measures are only available for those giving evidence i.e. nét._in cases

involving a guilty plea,
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Transphobic Hate Crime

There is specific guidance on legal provisions in the CPS Guidance on
Prosecuting Cases of Homophobic & Transphobic Hate Crime.

The CPS Policy on Homophobic and Transphobic Hate Crime defines these
crimes as ‘any incident perceived to be homophobic or transphobic by the
victim or any other person'.

The Policy also gives a definition of transphob'c:

‘A fear of or a dislike directed towards trans pépple, or a fear of or dislike
directed towards their perceived lifestyle, culture or characteristics,
whether or not any specific trans peré&n_ has that Iffé-.st_y!e or characteristic.
The dislike does not have to be so severé as' hatred. Itiis enough that
people do something or abstaih'frm'n doing something because they do
not like trans people.’

Transphobic hate crime is taken seriously by the CPS; however there are
issues about under-reporting. The CPS dip«sarpplin‘ p?tercise undertaken in
2011 identified that each CPS Area handled at legst One case of transphobic
hate crime in a 12 month period

UK research indicates that around 62% to 73% of transgehder people have
Experiancéﬁ_hﬁrassmenﬁqr violence because of their identity. This included
verbal abuse, threatening Behaviour, physical ssault and sexual assault.
Between 2009 and 2011, 3 successful proseclitions took place of killers of
transgender women' - these cases have ralsed questions about the additional
vulnerability of transgencier plac':ple working in'the sex indhalry.

Wa-'hlﬁve to increase community confidence in order for people'to come
fnmarq: and report these crimes:

Robyn Browne, Andrea Waddell & Destiny Lauren
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Example of Transphobic Hate Crime Case
| May 2012, Wales

The victim was outside a shop when she and her friend were subject to
transphobic abuse from a group of males outside the shop. The victim is
transgender and is in the transition process of ghndar reassignment from
male to female. As she has left the shop 5he=|"._1és‘§ed the group and heard one
of them shout "IS THAT A MAN? behind hér. F.'éeling that this was deliberately
directed at her the victim confronted the group nf'i’gn_aiea about their behaviour
at which point one of the male has turned to her and said "I'M NOT FUCKING
LISTENING TO YOU! | DONT GIVE A TOSS!.GET BACK IN YOUR
FUCKING CAR YOU TRANNY!Y | '

The victim contacted the local PCSO ak'ld reported the incident. This incident
was witnessed by the victims' friend wha is.also transgender and a further
passer by. |

From the descriptions provided two defendants ulrgra-’identiﬁed. Officers also
identified other members of the group who were present. Some verbally |
confirmed that the defendant was responsible for "CHOPSING" or answering
back to the victim. However, one of tl]a gmﬂp provided a written statement,
One youth was, charged with an offence of using threatening, abusive words
or behaviour with intent (SEIEEEGH 4 Public,Order Act). |

A {I[1T | | -
|| The CPS applied for a video link for the victim'and witness, and undértbok a
pre-trial visi {6 court. | |

The day before the & E_:l|| the defence qff;ered to accept a plea to an alternative
charge of using threatening abuisive wnrl'_ﬁs or behaviour (section 5 Public
Order Act); the prosecutor rang the victim to discuss and explain the decision
to accept the offer. ! , |

The victim attend'& the saﬂten(!'ng whan'til'lq youth was given 18 hours
reparation and impgsed with a rt 'éiraining order to last indefinitely, and was

satisfied with the outcome. Section 146 waé- not applied at sentence.

The youth appealed his sentence and this was changed to a 5 year
restraining order.

Key issues to consider when handling transphobic hate crime

= The CPS case management system (CMS) allows for crimes perceived
to be transphobic hate crime to be flagged (currently as part of the
homophaobic/transphobic flag). It is important for case file notes to
identify that the case is transphobic in nature and for instructions to
prosecuting advocates to make reference to any evidence of hostility
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and the need to highlight this to the court for the purposes of
sentencing.

= Transphobic hate crime in relation to evidencing hostility is defined by
the motivation of the offender, not the actual gender identity of the
victim. Therefore it is important not to become distracted about whether
or not the victim is transgender.

= The joint ACPO/CPS arrangements ‘Witness Care: Focusing on
Greatest Need' provide minimum standards which identify the victims
of crimes with a transphobic element as bmng in'greatest need. The
CPS victim and witness care services shﬂuld to be able to meet the
needs of transgender victims uf hate cnmas The list of organisations

provided| gives contacts who ara specialists in au porting transgender {cumwnt [L2]: Embed link to contacts
people and should be cnnsldered alofigside any ibcal directory for P 28

victim and witness care suppni't Well supported vzctims are better

placed to support the prusecuﬂuh process.

= Often homophobic'language can be used to | rget a trans U!Gti
prosecuting cases stichias these prns u ors 'should be alert t t
context of the incident :an't‘:i e victim's pércaptiun By pmsecutmg a
case as a homophobic crime, trans victims may feel that their :denilty
has been overlooked or Ih&:r expa ience minimised. If homophobic
language is gssessed as the besl evidence for application of Section
146,the CPS should first offer a meehng to explain this to the victim. It
will be Important to draw attention;to this’ h ion in all hate crime
cases: we flag on the bams of the wcum S pe ception but we can only
prosecute onithe basis of evidence of what and the offender ?lgl and
whyr

= Offences targeted att nsgepder people can occur without the abusive
I!anguage that is often prevalentinisuch hate crime. (e.g. constantly
using the wrong prb oun, @mphaﬁusmg the presenting gender in a
sarcastic tone, or fe{ ing confusion, “he, she; Wwhatever”. It will be
important to consider the wider context when) considering evidence of
motivation or hostility including any relevant previous convictions on
the part of offenders that might suggest/conscious targeting of the
community. |

= The value of a vicfim person, -'E!atement should not be underestimated
and early efforts should be/made to ensure that individuals are aware
of the statement, its use and value.

» Prosecutors should ensure all relevant evidence of the aggravation is
put before the court and remind the court that as an aggravating
feature this should attract an uplift in sentencing. It is important that the
application and result of the sentence uplift is recorded on CMS in
order to comply with prosecution policy. Ultimately, when published in
the annual hate crime report, it will also inform individuals and
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communities and send a clear message to the whole of society that
hate crime is treated seriously by the criminal justice system.

= Prosecutors should consider additional forms of support that can be
provided in order to safeguard victims from further harassment, abuse
or retaliation: the use of appropriate bail conditions, appropriate
ancillary orders such as restraining orders (especially when the
defendant is know to the victim) and reporting restrictions.

= In relation to addressing transphobic hate in professional sport arenas,
prosecutors are reminded of the provision of the Football Offences Act
which provides a charge of ‘indeae:'qt_:ur racialist chanting'.

* Increased use of social media to commit !ranéphnbic and other hate
crimes via e.g. Facebook or Twitter, are posing new challenges for
criminal prosecutions.

All CPS Areas have spécialist hate crimg prosecutors and coordinators; it is
recommended that advice'should be sought from the individuals in these roles
when handling a case of transphobic hate crime.

Prosecution of breaches of Section 22 of the Geﬂd:ﬂr Recognition Act
(GRA) '

\s'the prosecution authority responsible for taking forward crimlit'?'t' |
pl*-b*secu’ﬁb_r]s, of breaches of t e GRA, we are also respoysible for monitoring
the decisions \e make This also reflects our regard for our duties under the
Equality Act. '

Trans communities hold the belief that there have been many incidents of
breaches of this 1egisiatlf_:'t:, and low levels of action adVersely affect
cnmmuni!jf-ti__ pfidance. C n!ip_inad iwi;h this isthe'concern that prosecutions of
a breach of the GRA would in fact ‘out! al.victirn.

Charging dacisinn!s' on this nﬁer"n‘né should be highlighted with HQ directorates
(Strategy & Policy D’ih’ecgnrate and EDU), as'these will be monitored and
published centrally as part.of the CPS Equality & Diversity information
required under the Equality Act 2010
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Example of potential breach of section 22 GRA
Prior to reassignment, Annette was a member of a professional body.

She informed them of her reassignment and the issue of a GRC and asked for
their register to be amended to her new gender specific name.

The organisation updated their register with the néw name but the online
register (visible to all other members) continued to contain a link to her
previous name. . -

Despite repeated requests, the nrganis_,ét'{un had fai'lip_d to amend the register.
Annette reported the matter to Police for investigation.
Annette raised the issue to the CPS |L a community engagement meeting.

The prosecutor exp[ainecl'tnat the CPS cuul& ﬁqnly mf_ake a decision if.t!;te
Police were to conduct an in}qutggatinn and present'evidence of a possible
offence. The prosecutor furlhér'ezqquained the a]ern,a_nts ofthe Section 22
offence and what needed to be proved for a prosecutjon to be brought. The
prosecutor 'g'nnfinl"ﬂad that on the facts 'a!l_e_eged there E!id_j._appear to be a
just‘rﬁca,liién for a police investigatiun-:lptu a potential criminal offence.

Annette raised'gconcern aﬁout the rEpurﬁng of any prusecutic!i' if it came to
Court) Disclosurefor the purposes of cour -prﬁqmdiﬁg_s;]is EXEI’III[;!J[E_!_:E by the
GRA, but it seemed lncpngru#us if in prosecuting for one breach of'!-':liiactinn 22
| that the CPS actually exposed Annette to publicity. The prosecutor explained

the CPS could seek reporting restrictions as spé’cllal measures and there may
be other avenues mJe-anuId e‘xplure;qs well under I'IE generai*repﬂrting

restrictions. -

Annette laterinformed the prosecutor that the professional body had finally
acted to remove the information about the previous identity from the register —
she suspected the threat of p&l;cl,e involvement did the trick. Annette was
satisfied with that outcome and Hid;.nut waht:the Police to take further action.
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Sexual Offences

In relation to sexual offences, the CPS will need to consider the affirmed
gender of the victim and this should be handled sensitively.

= Rape

The general principle to be applied is that the appropriate charge is the one
that properly reflects the practical act complained of by the victim. It is
irrelevant for the purposes of charge selectiori w ether any relevant part of
the victim's anatomy is 'as born’ or via surgery.

Where there is forcible penile penetralti:?n of'a woman whose birth sex was
male but who has undergone surgery to 'H"-eate.a vagina or of a man whose
birth sex was female and has unqergone surgery where @ penis is created
and they have retained their vabina. rape is the appropriate ¢harge.

If the motivation for the rape has a transphiobic eiément, euideri’cé-shnuid be
presented accordingly.

* |ndecent assault

| i
The affirmed jdender_ irrespective of possession of a GRC, should be used to
determiné the appmf;riata charge.

Therefore, any ipdecent 'as§ault — such as the Illjl'nd[ing of a tréhsgender
woman's, breasts  should be regarded asiing écent'gssault on a woman,
| contrary &) ection 14 of the Sexual Offences Act 1958 on Section 3 of the

Sexual Offences Act 2003.

Again, if the motivation for the 'a_s'sault_has a transphobic element, evidence
should be presented accordingly.

Domestic violence

Transgender victims should be siipported in the same way as any other
victims of domestic V’in_ltapce. with '-,j't?Preciatiﬁn of the additional obstacles to
reporting these crimes énd supporting the prosecution.

Domestic violence for trans;;ten_da_r;-ylctims may also have a transphobic
element, for example violence or harassment due to familial rejection or
disapproval. Such cases should be flagged as both domestic violence and
transphobic on CMS, and the victims' vulnerability should be addressed.
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Transgender defendants

The CPS needs to ensure that we show full regard to the Human Rights Act
and our duties under the Equality Act when we make decisions that impact on
all defendants.

Police should provide early information of any GRA implications arising for
transgender defendants, particularly so that the CPS is alert to data handling
and press reporting issues.

In cases where there has been a complaint, either criminal or misconduct,
made about arresting officer(s), the polic Prdfesamnai Standards Department
should seek to make this information. knowh to prosecutors (see ACPO/CPS
Disclosure Manual paragraphs 18.28 — 18.30). \ |

Charging

Given the CPS mvdiuemer‘# in early chargil'\ advice, this gives prosecutors
the opportunity to ensure that transgender peqpie are addressed SEHSSL/EIY
and treated accordingly in thalr prgsented gendhr, tﬁls mclqdes raising with
police the use of the correct gender alnd pronouns in all documentation..

Court pmchedings

In situations where the defendant is rafarred to Iby the wchm or witness in the
incorrect gender title (Miss, Ms, Mrs or Mr),or, pronoun; (he, sheanEr or him)

uring court prdceedmgs the brdsecut:dn shdu{d ensure that their.own
response islin the cdrrqcl ger) ﬂﬁr of the defendant. This alsojprevents the
prosecutor E!‘I]E}Inlng any pute ial breach of the GRA,

Previous cunvu::tmnﬁz

There may bla instances when it is necessary to refer to the previous
convictions of a]transgender person xbhen those convictions may appear
under a previous gender status and/or ngme.

Wherever possible, tﬁq,se cdnv:ctldps should be referred to neutrally and
without reference to the different name under which they are listed as
convictions. This is no d:fferéqt frurn current practice where people who have
aliases simply have their cnnwctidns read out under the name which they are
charged, without reference to the fact that the convictions were acquired
under a different name.

Surrender of a passport or driving licence for bail conditions or driving
offences

This may be in the birth sex as opposed to the presenting gender of a
defendant. Documents that have not been updated or replaced and, therefore,
are not consistent with the trans person's current gender role and
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presentation, should not be unnecessarily disclosed. If there is no alternative,
care must be taken to limit disclosure of the previous identity, in the same way
as any other sensitive information, potentially protected under s22 of the
GRA.

Summons or warrant

This may have been issued in accordance with the birth sex of a defendant,
who has subsequently transitioned to live under a‘new name and/or altered
gender status. The same principle as appiiedﬁj_p‘reﬂiuus convictions (above)
should be applied here in relation to gendar'heu_t_r;:ﬂ reference.

Documents that may subsequently be/used i'{? court which might bear the
defendant's original name, should be re-issued in the new name, or redacted
and corrected in such a way that the change'of gender status is not apparent.

Considerations in applications for remand to custody or bail

Transgender people who are taking hormone medication must not have their
treatment interrupted whilst h'éllc! in cells or remanded in custody. This can
have a negative impact on n‘iéhtq! health; severe depression, attempted or
actual suicide. Defendants mag!-'béc'ﬁme increasingly visible and vulnerable to
verbal, se_xuql or physical abuse.

In respect of ball, it should be considered that trans defendahts who are under
medication will be traceable through their medical supervision [f their bail
unpd'rl,inns are breached.

Transgender- dafendanis will normally be reménded into a facility that éccurds
With their legal gender status (i.e  that which is r_ir_| their birth certificate or
GRC ? |

Transgender people may be pal‘ti'cu]_arly vulnerable if Izen‘ianded to custody.
Pre-c:pera'ti.vq_t_ransgender- people as _"ell as those not undergoing surgery
may be particularly vulnerable to transphobic sexbal and physical abuse.

The Prison Service is the body responsible for making case by case decisions
for transgender defehdla ts on remand to béISEparateci from other defendants
on remand based on ri s'k-assessme_'nt_
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Contacts

CPS LGBT Employees Network

Email: lgbt.co-chair@cps.gsi.aov.uk

CPS Areas

= Equality, Diversity & Community Engagement Managers
a HR Advisors

CPS Equality & Diversity Unit
Email: alit s.gsi.gov.uk
a:gender

Civil service network for employees who share the rieed for a permanent
change of gender or who identify as intersex |

Telephone: | 020 7035 4253

Email: agender@homeoffice.gsi.gov.uk
Website: www.agender.org.uk

DBS | |

CdntaFt details for transgender applicants:

Telephone: 0151 676 1452

Email: DBSsensitive@DBS.gsi.qov.uk
DEPEND | .

An organisation offering free, copfidentia) and non-judgmental advice,
informatign and su pport'to all farnijy memherg spouses, partners and friends
of trans people in the UK. ' |

Website: www.depend.org.uk ",
Address: BM 'Depend, London, WC1N 3XX

EQUALITY & HUMAN RIGHTS CDMMISEION (EHRC)

A statutory body with the raspunsil?ility to protect, enforce and promote
equality across the seven "protected” grounds - age, disability, gender, race,
religion and belief, sexual orientgtion and gender reassignment.

Website:  www.equalityhumanrights.com

Telephone: 0207 3117 0235

Address: 3 More London, Riverside Tooley Street, London SE1 2RG

GENDERED INTELLIGENCE
Community Interest Company working with trans youth (under 25).
Website: www.genderedintelligence.co.uk
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GENDER RECOGNITION PANEL

The Gender Recognition Panel has been established under the Gender
Recognition Act 2004 to assess applications from transsexual people for legal
recognition in their "acquired” gender.

Website: WWW.Qrp.gov.uk

Telephone: 0845 355 5155

Address: PO Box 6987, Leicester LE1 6ZX

GENDER TRUST |

A registered charity which specifically heilps'-adLilts who are transsexual,
gender dysphoric or transgender.

Website: www.aendertrust.org.uk

Telephone: 01273 234024 .

Address: PO Box 3192, Brighton BN1 3WR

GENDER IDENTITY RESEARCH & EDUCATION SOCIETY '{"I.I'E‘:_IRES}

A registered charity that promotes education based on research i to gender
identity and intersex issues and supports the right of individuals to'ljve
according to their gender iden ity, rather than'the role imposed upon tt'!e.m in
accordance with their birth sex Piﬁpuides training, literature, policy dﬂc\lments.
trans focus groups and family support.

Website: | 'www.gires.org.uk

Email: info@gires.org.uk

Telephone: 01372 801554 |

Address: Mélverley, The Warren, Ashtead, Surrey KT21 2SP

GENDYS ;. _ -

network for all those who have encountered gender idanﬁi’y problems
persunaﬂy; lra‘hsgaxua!. 'tralqsgeqder and gender dysphoric Eﬂaplé of either
sex, and for those who pde_e care, both professional and Ia&

Website: www.gender.org.uk/gendys/ | 11
Address: Gendys Network, BM Network, London WC1N 3XX

Email: gend ys@gnde;.mg.uk

MERMAIDS _
Family support groupfor children and teenagers with gender identity issues.

Website: www.mermaidsuk.org.uk
Address: BM Mermaids, London, WC1N 3XX

PRESS FOR CHANGE

Press for Change is a political lobbying and educational organisation which
campaigns to achieve equal rights and liberties for all transgender people in
the UK, through legislation and social change.

Website: www.pfc.org.uk
Address: Press for Change, BM Network, London WC1N 3XX

29 Reviewed 2012/13
Equality and Diversity Unit



CPS Transgender Equality Management Guidance

QWEST FTM UK

A charity that furthers the interests of and provides support for FtM (female to
male) identified people and their families in the UK

Website: www.westernboys.org

Email: info@qwestftmuk.org

Telephone: 01823 650 700

TG F.A.C.T.
Facilitating, Assisting, Counselling and Training In support of gender transition
at work.

Website: www.positive2.belland.org.uk
Telephone: Tina Livingstone 07814 492690

The Rubicon Society
Trans Support Group
Telephone: 020 8252 2623

TREC
Trans resource empuwermen‘t centre. Support for trans people including a
wide range of programming aqd empowerment activities

Website: /| www.transneht_re.urg.uk

BIRTH PARENTS IN FlﬁOMATION
Helpline: 01582 539 891. Information for, parents of trans children.

THE BEAUMONT TRUST, BM. CHARITY. LONDON WC1N 3XX.
tjiétp over the entire issue of Trans people.

THE BEAUMONT SOCIETY. BM 3084 LLONDON WC1N 3XX. The Beaumont
Society is @ national self he!p body run by and for those Whn cross-dress or
are transsexual. |

Website: www.beaumontsocisty.org.uk/

UK INTERSEX ASS?CIATIUN
An education, advucacy campaign ng and support organisation working on
behalf of intersex people.

Website: www. ukia.co.uk |

W.0.B.S. WOMEN OF THE BEAUMONT SOCIETY. BM 3084
LONDON WC1N 3XX.
Help and support for partners of trans people.
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Glossary®

Cross-dresser

Most people who are cross dressers do not experience any discomfort with
their gender identity and do not wish to transition their gender role. Nor do
they usually seek modification of their bodies. The term ‘transvestite’ is
associated with cross dressing, though some cross dressers would not
identify as such and the term is not commonly used.

Under the EA10, legal protection is given to snmbnne who Is cross-dressing
as part of the process of reassigning their gender (transitioning) or to
someone who is perceived to be transgender éiqa__tu being cross-dressed.

Gender

Gender consists of two related aspects; the persun 'S mternal perception of
who they are is the ‘gender !denn{y the way the person behaues and lives in
society and interacts with others is the ender role or expreqsmn Most people
in the general population are clsgendgl’?m other words, their perception of
themselves is congruent with their sex appearance, and with their gender role.

Gender reassignment

Under the Equality Act 2010 (EM D} a person has the protected s:haracterlstic
of gender reassignment if they are pmpnslng to undergu are undergoing or.|
have undergone a process (or partiof a process) for the purpose of
reasslgnlqg thew sex by changing physiulggmal or other attributes of sex.
Thisis a persunal process, that may mlun!ua medical interventions such as
cuunseilmg. psﬁur\ntherapy hormone thérapy or surgery, but does not have
to! IR this gu:de gender reqss:gnmen#changa of gender role is used to
dEEEﬂblL: the process of change and gender transition to describe the time

when gendeﬁ role is chancfed

Gender Dysphoria (GD}! Gander Variance/ Ganéler nonconforming
Dressing.or behaving i a way tl'ﬁt is percanlred by others as being outside
cultural gender norms rnay be desnnbed as gender uariahce or gender
nunconfurmlty Gender dy’:‘.pr,h rla das-:.nhes the persistent personal
discomfort that ur:curs when e hysma Sex does not match the gender
identity. The EDC!El rnle is also e,xpected to conform to the sex appearance, so
this, too, feels UHGGI‘EI urtable for t[{be mdmdual concerned. (The term "gender
identity disorder” is cnnsrdered pa ﬂloglsm and is gradually disappearing
from the vﬂcabulary} It E-hﬂl.lld be nufe::l that these refer to all cases whether
or not surgery is actively sﬂtﬁght |

Gender Recognition Certificate' (GRC)

The Gender Recognition Act provided for the legal recognition of the trans
person in their ‘acquired’ (i.e. affirmed) gender and the opportunity to acquire
a new "birth" certificate for their new gender. This is called a Gender
Recognition Certificate and replaces the original birth certificate in all official
documentation. Those in existing marriages or civil partnerships are currently

® based on guidance from EHRC & Home Office/a:gender the workplace and gender guide
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obliged to annul them — an Interim GRC is issued that lasts for 6 months
during which time the annulment application must be made.

GRS - Gender Reassignment Surgery

An individual must complete live continuously in the gender role that is
congruent with the gender identity for 12 months before undergoing genital
surgery. Separate opinions from two clinicians are required for referral for
genital reassignment surgery. Some other procedures, such as chest surgery
may be undertaken before this stage, and others after, according to the needs
of the individual undergoing reassignment. Sl

Surgery is not obligatory to reassign gender. and for some, the risks will be
outweighed by the potential benefits.

Affirmed Gender | -

This refers to the pnst—transitiuq- geqder role of a person who has undergone
gender reassignment. Those who Hgve transitioned to the affirmed gender
role, and who have a GRC, have 'acquired’ a new gender status. It is possible
for an individual to transition fully to the affirmed gender without 'surgical
intervention. | I,

Hormone treatment | - -

Typically, hurrl'lnne medication ans-a-very positive aff;ect on a transgender
person's wellbeina:® Currently, within 'several NHS Gender Identity Clinics,
hormone tréatment is/not prescribed, until the psychiatrists;are confident about
the person’s 'cqnditl'un of gender dysphoria. The time taken to complete this
assessment process can range between three months and five‘-—years after the
second consultation, However, it is no longer contingent upon a-.ﬁcange of
Zﬂnder'rula'.- Some harmone treatment medig{ﬁtinn can have serious
consequences for the parsun;’?_pea!th and must be rEQuIarI)r(Iﬁrﬂqnitnred by a
GP. Once hormane treatmlent;,s;tar-’tsl, any physi'call changes may take a while.
However, these chariges may"be paihful and uncapﬂfnrtable. Any changes in
this treatment may also have animpact. Depression and other emotional
difficulties may manifest/during this jnitial treatment phase. Problems may
also occur should medication be witfiheld at Eljl‘jf time,or for any reason.
Regular blood tests are uncl’ertaken and appointments with an endocrinologist
may be required;

Physical sex . |

This is simply the sex with which body organs particularly genitalia (upon
which sex is registered at bifth) and gonads (testes and ovaries). In most of
the population the sex appeara'pc_e’ is clearly male or female. However,
‘intersex’ conditions occur in about1% of the population, some of which give
rise to ambiguous genitalia and therefore may be wrongly described on the
birth certificate. This may cause a mismatch between the individual's gender
identity and gender role, therefore later adjustment, in the same way as for
trans people, may be necessary. (The term Disorders of Sex Development
has recently been introduced but is unpopular with the population affected).

. Trans Mental Health Study 2012 — Page 21
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Sexuality

One of the most common misconceptions about gender dysphoric people is
that this is the same as being gay, lesbian or bisexual. Sexual orientation is
separate and unrelated to gender dysphoria. The sexual orientation of gender
dysphoric people may be heterosexual, gay, lesbian, bisexual or asexual.

Transsexual

An adjective that describes people whose sex, as registered at birth, is not
congruent with their gender identity. Usually pletjblg_respond to their
discomfort by undergoing a personal procee.is_,fql: gender reassignment to bring
their outside characteristics and their genqéﬂ expression; in line with their
gender identity. The word transsexual is not often used by people who may be
so described, because they prefer tl']a t_!_arrr%s trans' b_r-‘_transgendert Those
that have completed the process may regard 'thlernsel €s as men or woman,
having resolved the conflict between their gender identitb:a nd gender
expression. . '

Also used by the EA10 to define pea&la-whn fall within the deﬂhiti_nn of those
people with the protected characteristic of gender'reassignment-falbuue}.

Transgender (often abbreviated to “trans ) (lll,

This is often used as an ‘umbrella term’ to include all'people who experience
gender dysphoria and express h—lis insome way. Transgender includes
transsexual people but is much wider to embrace a wide variety of gender
expression incl uding:_i]'hqse who have no intention of permanently changing
gender role:and may uéé a variety nflself-desci'iptinns. such |as poly-gender,
pan gender, daﬂder queenl. A few do notidentify as either rneh:_ur woman and
are rion-gender. | |

Trans Man'| |, ||, .
A trans man is'g person Who was registered female at birth, but who identifies
as a man. FtM (female to male) is convenient, but rather imchIite shorthand

Trans Woman i "

A trans woman is a person who was registered jr'na_lle" at'birth, but who
identifies as a woman. MtF (male to female) is c:u?‘w_enient, but rather impolite
shorthand. |
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Introduction

The purpose of this guidance is to inform policy and practice development as

well as providing employees within the Crown Prosecution Service (CPS) with
good practice information in relation to managing transgender equality issues

in employment and service delivery.

It includes the legislative responsibilities under the Equality Act 2010 (EA10),
the Human Rights Act 1998 (HR98), the Data Protection Act 1998 (DP98) and
Gender Recognition Act 2004 (GRA) - see section 3 for more detail.

It covers issues relating to employment, pfusecuti?ns and community
engagement.

In relation to employment, this QL!id nce is intended to support and
complement HR policy and pmceciurﬁlgq . Similarly, in respefzt_q!f prosecutions
this guidance is complementary to prus?cution policy and guida;gme.

Terminology is not fixed — hﬁ;f.fever,,, a glnséqﬁy is provided at the ené! of the
document to assist understanding of commonily used phrases. You ma&zlﬁpd it
useful to read this first if you arelnot acquainted with the language relating to
trans issues (Page 22). i

This docuiment refequs to ‘transgender’ as an'umbrella phrase to describe all
those whose gender identity and/or gehder expression is nat completely

cnngruent with their birth 'sex.

However, inrelation to gender reassignment as defined by the Equality Act
we reflect thhe legal use ?f the term ‘transsexual’ to define a person who is
pnl:mpnsing to undergo, undergoing or has undergone gender reassignment.
Note that the term should only,ever be used as an adjective, e.g. "a
transsexual person” and never'%? a nouf, ? g. “a trapnssexual”.
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Legislation
Equality Act 2010 (EA10)

Gender reassignment, as one of the 9 protected characteristics’, is a
characteristic that provides people with legal protection from direct
discrimination; indirect discrimination; harassment; discrimination based on
perception (e.g. a person is perceived to have reassigned gender);
victimisation and discrimination based on association (e.g. partner, parent,
sibling or friend of a transsexual person).

The protected characteristic of gender reassignment applies to a person who -
is proposing to undergo, is undergoing or, has undergone a process to changa
their gender role and presentation (also referred to as transntu:-n} A person Is
legally covered from the point of proposal’ — the'person can stop the process
and not lose legal protection.

This also means that to'qualify for proted:tﬁnn from direct and mdir‘&ct
discrimination on grounds ulf gender raassngnment a transsexual PEerson no
longer has to show that they are _under med u:a[ supemsmn

The decision to live and dress pqmanenﬂy as a person of the opposite sex is
determined to be reassngmng gender

Section 16 ofthe Act pr?tects pauple qndergfg}ng gender raasmgnment from
discrimination'due to absence from work: It confirms that absance from work

cause of gendeﬂreasmgﬁrnem should be P'Ba{ed noless favaurably than
absence because of suckness injury or any other reason.

This allows empl?}er‘s to treat gender reassignment absence ¢ il!ferently from,
but no less favourably than, sickness absence and can remove substantial
disadvantage that would otherwise be E}xpenenced by trans people.

Victimisation occurs when an emplnyee is treated Ie§s favourably because he
or she has made a complaint under the Act. This does not require a
comparator. |

The Public Sector Equallty Duty (th-a General Duty) came into force on the 5
April 2011. The General Duty re-quires public bodies to consider the needs of
all individuals in their day tn dlay work, in developing policy, in delivering
services, and in relation to their own emplnyees

The General Duty requires the CPS, as a public authority, to have ‘due
regard’ to the need to:

» Eliminate unlawful discrimination, harassment, victimisation and any other
conduct prohibited by the Act;

1 Age, disability, gender reassignment, marriage and civil partnership, pregnancy and

maternity, race, religion, sex and sexuality
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= Advance equality of opportunity between persons who share a relevant®
protected characteristic and those who don’t share it; and

= Foster good relations between persons who share a relevant protected
characteristic and those who don't share it.

(* all except marriage and civil partnership)

The Equality Act 2010 (Specific Duties) Regqlatmns 2011 came into force 10"
September 2011. The specific duties ensu that public'bodies are
transparent about how they are complying with the public sector Equality
Duty.

This means that the CPS is acmuniqble to,this people and communities that
we serve. The specific duties require public badles to pubhsh

= information to demonstrate their compliance with the Equality Duty,
at least annually; and ‘
= equality objecliv?s at least every four years.

Data Protection Act (1998)

Under this leglslatmn data relating to anindividual's gender reassignment
(which includes a chéﬁge of gender slalus and name) IS classed as ‘sensitive
information, and therefm;e attracts a lgher deg ge of protection than usual,
especially when a Gender Recognition Gertificate is heﬂd {seh Gender
Remgnltmn Act bél nw}

Human Rights Act 1993

Arl:l(:le 8 Right to F’nvac},r, IhEElUdES thz right for mfarmatmn regarding change
of genqer to remain prwate a d for tr nsgepder people and those associated
with themto be treated wgith respen and digmty Article 3'is an absolute right
not to be sdpjected to dedra(’:lmg treatrnent Lihked to this in respect of
defendants, we need to ensure that the right to a fair trial (article 6) and self
expression (article 10) are also upheld

Gender Recngnitinrlmct 2004

This legislation provided f-!jrt e Gender Recognition Certificate (GRC), the
opportunity for a person who'has transitioned to acquire a new “birth”
certificate for their new gender istaths (for those whose birth was registered in
the UK).

It is not possible to hold a GRC until two years “post transition” and even then
valid reasons exist for some transgender people not to apply for legal
recognition in their affirmed gender. They may be married or in a civil
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partnership, for example, and not intending to divorce/annul/dissolve (as
currently required by the law?®).

It is good practice and in keeping with the letter of the law to regard all those
who have transitioned gender role as if a GRC is held, from the point of
social (or presenting) change onwards.

The Act also created a criminal offence of unauthnnsed disclosure in Section
22 of the Act.

The CPS is the prosecuting authority respnnmbfe fa:r progressing prosecutions
of this offence. |

Essentially it is an offence for a person to'disclose mfvlarmatmn acquired in an
official capacity about the gender history of the holder of a GRC to a third
party without the transgender person s consent, as this is priateeted
information”.

‘Official capacity’ includes someone who has anqmrsd this information as a
civil servant, police officer, enipluyer or pmspact ve empinyer

The offence is punishable with A fine up to £5000.

There are only limited! exceptmns mlhere it is,not an offence to disclose
pratectecl Ihfnrmatnon rélatmg to a per fson mi:lutimg

if the unfurm tion does not enable that person to be identiﬁeﬂ

if th t person I‘Las agreed to the dusclnslure of the Information}

if the ﬂIE losure s, in aceop rdance with an order of a court or tribunal,

if the cllsqlnsure IS fﬁi‘ R‘IE purpose of mslitutl ng, or otherwise for the
purposes of, i? oceedings before a court or t[|burral

if the disclosure i rj for jthe purpose of preventing or investigating crime,
if the disclosure is made far the purposes of the social security system
or a|p?nsmn scheme.

The CPS should take all possible steps/to prevent unnecessary
disclosure of protected information.

Criminal Justice Act 2003 (Section 146)

This Act was extended to include transphobic hate crime from 3 December
2012. The provision requires a Court to treat evidence that the offence
involved a demonstration of transgender identity hostility or was motivated by
such hostility as an aggravating feature which must result in an increase in
sentence. At the same time, the law was amended to impose a mandatory life
sentence starting point of 30 years for transphobic murder in line with other
forms of hostility-based murder.

¢ Revoking this requirement is part of the Government Equal Civil Marriage Proposals 2012
6 Reviewed 2012/13
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Transgender Equality in the CPS Employment, Prosecution
and Community Engagement Practices

The general duty of the CPS under the Equality Act 2010 covers eliminating
discrimination, promoting equality and fostering good relations but it is also an
anticipatory duty in that we should develop our policies and practice in
anticipation of existing or future transgender employees or service users.

Employment

It is unlawful and unacceptable to discriminate against someone at work or to
treat them differently because they are tranégender, perceived to be
transgender or associated with sarnenné who is trahsgender. The CPS
considers transphobic language or behamnqrs to also be unacceptable in the
workplace, even if the behaviour or Ianguage is not targeted at a specific
person. The grievance and disciplinary procedures would apply in these
circumstances.

For people diagnosed as l!naumg ‘Gender Dysphnna  this condition'has a
substantial and long term aduérse impact on dé& to day activities and ‘as such
they may be protected under the di ability discrimination provisions of the
Equality Act al?lngsnde the provisionsg relating to ge:‘nder reassignment.

It is essential to treat people fairly and uphuld the CPS Dignity at Work policy,
wherein employees are Entlt!ed

. To be L’E ted wﬂh dignity, respect.and mUriesy, i |

= | To.a workplace free from bul lying, harassment or, victimisation;

= To experience no form of discrimination; and

= To be valued for thein sl-ul_ls and abllntles;.

Confidentjality is a primary issue of concern for many transgender employees
or applicants.

For any lndlvlqua] CPS employee, it would be a disciplinary matter and
potentially a criminal matter EI1' confidentiality is breached on an
applicant or colleague’s previous gender

Records and confidentiality

All documentation revealing an individual's previous gender status must be
specially protected. )

Any records of an individual which may disclose a previous gender status
must not be contained openly within a personnel file, physical or electronic.
Managers should ensure employees password protect electronic personnel
files and maintain security for paper documents (e.g. sealed envelopes,
locked files).
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Some records may need to make reference to birth sex such as pensions,
insurance, security vetting, qualification certificates and any medical records.
Access to this information must be restricted to only those who have consent.
This group should be limited to, for example, the relevant and appropriate HR
payroll and information management employees, pensions’ employees and
Occupational Health.

In many instances, particularly where an individual has a gender recognition
certificate, a new employer will not generally neéd to be aware of the birth sex
except in the exceptional circumstances previously mentioned.

Recruitment

Any application for work may be made in the assumed gander of the
applicant. There is no requiremeht for them to disclose H_,‘étails of this to a
recruitment panel or line manager. l

= Where a job offer,is made, ali apblicants should be made aware at this
point that there is a separate process on Disclosure and Barring
Service (DBS) checﬁ's,fn{ transgendera pplicants, so that they'do not

have to reveal a preuiou.ls name to the C E‘a

= If an/dpplic nt fails a DBS 'Eilpecl{ and it is advised that previous names

would not be disclosed by DB_S; this information must be treated with

the ‘I?'nibhest degree of confidentiality.

(/=1 Where higher security clearance at National Security Vettjfig level
| (Séq# ity Check — “SC” and Developed Vetting = “DV") is undertaken,

vetti é forms arelcom pleted online and nobody within the CES will
have sight of these forms at application for the higher Cle | rance. Once
the clearance|is complete, the report will be;sent to a named member
of the Departmental Sbc;qrity Unit (DSU) to be reviewed by the
Debartmental Sectinity Offier or hér deputy only!iThe report will remain
withinithe DSU, beinglocked in a safe within 3 secure room.

* |n the caseiof identity checks in an Area, wherein the applicant
produces ID in their previﬂl.-is identity with a name change deed, this
information must be treated as highly confidential. The National
Resourcing Centre/can be mhtacted for advice on the |D check

process.

= Certificates may have beenlssued in a previous identity and should
therefore be treated as donfidential. When qualification certificates
(including legal practice certificates) must be produced for recruitment
or other purposes, these can be sent directly to a single contact in the
National Resourcing Centre.

= References from previous employers may also reveal a previous
gender. References can also be sent to a single contact within the
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